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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE Gt^.^^ Q\ 

Application of: Fjedotin et aL 




Serial No, 09/487,932 Group Art Unit: 3626 ^ ^ 

Filed: January 20, 2000 Examiner: Kalinowsld. Alexander G - . 

For: Method and System for Providing Attorney Docket No.: 10160-0007-999 ^ '--^ 
Current Industry Specific Data to 
Physicians 

DECLARATION OF JEFFREY TANGNEY 
UNDER 37 C-FJEL § 1.131 

Honorable Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

Sir. 

I, Jeffery Alan Tangney, hereby declare the following to be true: 

1. I am a co-inventor together with RichaidFiedotin and TboBias I^ of 
invention described and claimed in the above-identified patent appUcationu 

2. nCiicle Communicalions was founded in 1998 by Richard Fiedotin and 
myself, and was later renamed ePocrates Inc. (hereinafter the "Compan^O, 

3, Currently, I am the Vice President of Pharmaceutical Products and Business 
Development for ePocrates, Inc. 

4, I contributed to the cooceptioo of the subject matter claimed: in the above- 
identified patent application prior to July 1 , 1 999. 
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5 . The conc^tion of the invention deacribed and claimed in t tie above-identified 
patent application is evidenced by Exhibits A-C, annexed hereto. 

6. The dates of Exhibits A-C showing conception have been redacted in 
accordance with standard practice, but all are prior to July 1 , 1999. 

7. Exhibit A is a copy of an Executive Summary written prior to July 1 . 1 999, 
that formed part of the Conqiany's original business plan. Exhibit A shoves the invention 
described and claimed in the above-identified patent application. For example, the 
penultimate paragr^h on the second page states "nCiicle will aggregate t rnportant insurance 
information which is needed at the point of care and bundle it into the Paka Connected 
Organizer product Kne (the Pahn IH and Pabn V)." In other words. Exhibit A discloses 
storing medical data in a database. 

The fourth paragraph of the eighth page states "[o]ne-touch iq)dateii from web- 
accKsible PC" and the second paragraph of the penultimate page states "[v]ia your w*- 
enabledPC or Mac, pQD automatically downloads updated data and messiiges," 
Accordingly. Exhibit A shows that selected medical data is poiodically communicated 
between the database and an electronic device to estabUsh a medical data distribution system. 

Furthermore, peiultimate paragr^h on the second page states: 

This bundled software/hardware set, which is called the Physician CJD (pQD), 
will be sold to pharmaceutical companies ... It will hi turn be distributed to 
the companies' sales forces who will use the pQD as a meAod to gidn entree 
to the high value physicians they normally carmot contact . . . We eaq)ect to 
distribute 30,000 and 60,000 units in this feahion . - . 

This discloses a medical data distribution system subsidized by sponsoring entities. 
Consequently, this Exhibit describes the invention as described and clamieil in flie above- 
identified patent application. 
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8. Exhibit B is a copy of a piesentation given by tiie Company to Pfizer Inc. prior 
to July 1, 1999, entitted "Discussion with VSztsr regarding PhannAasist Promotional 
Program." Exhibit B describes PharmAssist as a "promotional program which provides high 
value physicians with Personal Digital Assistants (PDAs) bundled with customized software, 
ongoing support, and online access." See page 6. These PDAs include mtdical data, such as 
fomularies. referral lists, etc. Id. The remamder of the document describ.js the advantages 
to the "payo:" or sponsor of the medical data distribution system. Accordingly, this Exhibit 
describes the invention as described and claimed in the above-identified psrtent application. 

9. Exhibit C is a cc^y of a presentation given by the Company prior to July 1 . 
1999. entitled "Business Opportunity Discussion." Exhibit C describes thci conceptaal 
fianeworic of the invention claimed in the above-identified sqjpKcation. For example, Exhibit 
C describes storing medical data in a database such as a PDA. See page 5. Also. Exhibit C 
shows a medical data distribution system coordinating the PBM, Phaima, and physicians. Id. 
Furthcimore, ExMbit C describes the benefits to the sponsoring enrity of the medical data 
distribution system. Accordingly, this Exhibit describes the invenUdn as Ascribed and 
claimed in flie above-identified patent ^plication. 

10. I was aware of the progress being made toward making this invention into a 
finished product and toward obtaining a patent. The Company was wotkb^s on producing 
and perfecting the software code for the invention. The Company was also obtaining and 
entering agreements with potential sponsoring entitles- Furthermore, the Company was 
obtainmg source data and seeking a patent attorney to prepare and file apatrnt appUcatioa on 
tiie invention in the above-identified patent application. 

11. Attached hereto is a Declaration by Dion M. Bregman of Poanie and Edmonds 
att«ting to reasonable attorney diUgenoe fitnn September 22, 1 999 to Janujoy 20, 2000. 
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12. Between September 1999 and January 2000. 1 roceived at bast oik draft of the 
captioncdpatent application for my review and comments. Commenls were exchanged with 
Pennie and Edmonds and the above-identified patent appUcation was filed with the United 
States Patent and Trademaik Office on January 20, 2000. 

13. I, herchy declare that aU statemeots made herein of my own knowledge are 
tnie and that aU «rtatements made on infimn-tion and belief are believed to be 

mese statements are made with knowledge that willfiU felse statements an.l the Hke so made 
are punid>able by fine or hnpriaomnent, or both, tmder Section 1001 ofTidclSofd^ 

States code, and diat such willflil false statements may jeopardize the vali<aity of the 
«,pUcation. and any patent issuing the«on. or any patent to which this declaration is directed. 
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EXHIBIT A 




EXECUTIVE SUMMARY 



■ Mission 

iiiiaaxraniwhmajBrAeyneedandacbsojurJnE. 



Overview of Market Opportunity 

Every day hundreds of thousands of physicians treai millions of patients using a combin^on of acpenence, judgment and dar. 
men this' data is missing or inadequate, t^atment is impaired. The impact, which depends on the nature of the mfonnatxon 
and the condition of the patient, can indude: 

. Patients suffering compHcaiions, including death, from contraindicated medications 

. Doctors spending significant time looking for information and making inappropriate clinical decisions when on call 
. Insurers incurring the cost of extra nights of expensive hospitalization due to "missing" lab results 

Health care b an extraordinarily large and information intensive segment of the US economy. At $1.2 trillion, it represents over 
14% of the US GDF. Physician decisions influence approximately 80% of all spending in this seaor. These decisions affea 
^ons of lives and are best made when well informed. Consequendy. it is imperative for dre sake of die individual pauent as 
wdl as Ae heald: care system as whole dm die physician have access to cridcal inf ormadon when making diese deasions. 

Toward dns end, a robust heald. care information system (HIS) industry has developed over die past 25 years. It is now an $18 
billion dollar industry growing at 16% per yeaH Inidally, die HIS industry focussed on billing and scheduling apphcanons. 
However, as technology has improved and healdi care delrve^r has changed, diere has been an increased emphasis on 
developing dinioJ information systems for physicians and odier care givers. This effon has failed because bodi die software 
and die hardware have been inadequate for the needs of the phyadan. 

•n«. appUcadons devdopedto date have been excessivdy ambitious, requiring die doaorto diange his or her practice patterns 
to conform to die software. They have also been cumbersome, ineffident. and rigid, slowing the physidan down at a ume when 
he or she is bdng forced to see an increasing number of patients per hour. Moreover, most applications have been designed for 
desktop or ublet computers. This fails to recognize diat physidans are not desk-bound and do not have wirdess sy«ems m 
didr offices. In short, die HIS industry has failed to estabUsh a significant presence among physidans because diey have 
fundamentally misunderstood thdr target audience. 

■nus failure is reflected by die continubg needs of information systems expens in die heald, care industry. In a recent survey, 
diese experts listed implementation of computer-based patient records and integration of multi-vendor systems as di«r two 
biggest priorities after Y2K conversion. They also noted wirdess devices, specifically PDAs, as die emerging teduiology the. 
organization was most likdy to begin using over die next 12 mondis. Finandal constraints seem to be diminishing as 71% of 

1 J.C Bradford & Co., -Healdicare Information Teduiology: Making Sense of a Sensdess Market," Febmaiy 19. 1999 

2 Cowcn Sc Co., IDC, Dorenfest Database and Jewson Enterprises 



it can have the greatest impaa on decision-making. Physicians are eager to have this infonnation on an accessible platform, 
particularly if they receive a free Palm Conneaed Organizer in the process. Palm Computing is interested in offering 
concessions in exchange for the opportunity to achieve a significant presence in the health care vertical market. Phannaceutical 
companies are looking for a legitimate method, one which does not contravene government regulations, to provide a high-value 
item to their high-presaibing doaors. This strong aligmnent of interests facilitates the achievement of key success faaors m 



Phase I. 



Phase n: leverage existing market presence, corporate relationships, and technical expertise to develop and distribute software 
solutions designed for poruble, wireless, Internet-enabled devices. 

During the 12-18 month period of phase I. nCirde will develop software solutions that are partioJarly well-suited for wireless 
devices These appUaitions include simplified medical records, lab results viewer, physician order entry for prescripuons and 
admission/discharge. nCirde will develop relationships with the larger HIS Internet vendors (e.g. Healtheon) to leverage the 
infrastruoure they are developing to provide these sei^ces. nCirtle will also develop relationships with Internet medical 
content providers, such as WebMD. MedCasi, and MedScape. It is our intent to embed their URLs in the device in exchange 
for royalty fees. Given the ultr^-stickiness of these wireless "browsers." even relative to desktop browsers, incorporating this 
access into our device should be very atti^aive to these content providers and we would expect to exiraa significant rents for 
this service. In so doing, we intend to become the premier portable medical portal. 

Competitive Advantages 

1. Team - our management team indudes physicians, health care consultants, and MBAs with a strong understanding of the 
physician and the health care mariset. Our development team indudes software engineers with Master's degrees and PhDs 
in computer science and significant real worid experience at start-ups as well as at established companies such as Silicon 

Gr^hics, Yahoo!, and Tandem Computers. 

2. Produa-wearedevdopingproduosthatphysidanswant. The pQD minimizes the -pain" they experience in the praoice 

of medidne under managed care. We are not contaminaiing our produa to satisfy other constituents at the expense of the 
physidans because do so is to risk diminishing its value to the end user and, ultimatdy. to disappoint all players. Our 
produa is deddedly unambitious from a tedmology perspeoive; it is designed by physidans in order to meet the needs and 
satisfy the wants of physidans. This will be crudal to its acceptance in the physidan o^mmunity. 

First mover advantage - we bdieve that our unique f oa^ and distribution modd will allow us to penetrate the physidan 
market with unprecedented speed. Once in place, it will be diffioilt to be dislodged as end-user switdiing costs are fairly 
higL Physidans win be comfortable with our device and will probably not want to diangeto another, absent a marked 
improvement. Moreover, we wifl Mntinue to enhance our produa and ddiver these enhancements for free only to our 
devices, rendering them even "stidder." 
4 Barriers to entry - it b exceedingly diffiaJt to aggregate the insurance data. We hope to establish some form of exdusive 
Ucensing agreement with at least one of these companies in exchange for our efforts. Such a contraa would provide a 
significant obstade to our competition. We also hope to prevent our competition from using our pharmaceutiad 
distribution channd by signing exdusives with those companies that are interested in this concept. 
5. Diminished bargaining power of our hardware suppliers - Palm Computing is extremdy Lnterested in penetrating the health 
care vertical market, partiaJariy in Ught of the growing presence of Wmdows CE devices in that space. Their aaate 
awareness of the CE platform as a substitute has engendered support for our effort and. in turn, minimized their bargaining 



3. 



power. 




Figure 2 

OveraU profitability is strong as depicted in figure 3. Post-tax earnings are forecasted to grow to nearly S48 million by 2003. 
This, we believe, is still a conservative assumption given the conservatism we have applied throughout our forecasting process. 



INDUSTRY OVERVIEW 



nCircle operates at the nexus of several constituencies in several industries. Each constituency is a vital component of the 
nOrcle strategy. In understanding the interests of each constituency, one gains an appreciation of both phases of the nCinde 
strategy. 

Insurers 

Health care insurMce in the United States is an enormous business, one focused equally on generating revenue through 
increased contracts and controlling costs through management of claims reimbursement. One of the larger components of the 
insurance cost structure is derived from prescription medications. The nation's overall prescription-drug bill rose 16 percent last 
year, to an estimated $ 94 billion, atop a 13 percent increase the year before. The insurance industry has attempted to rein in 
these costs by outsourcing the management of prescription medication reimbursement to intermediaries known as pharmacy 
benefit management organizations (PBUs). There are two major exceptions to this. Aetna and Cigna do not use PBMs; they 
man^e their prescription services themselves. 

These PBMs, along with Aetna and Cigna, negotiate prices on medications with pharmaceutical companies. They then attempt 
to determine the price-performance profile of all the drugs on the market. As different compani(^ negotiate different prices, 
these profiles will vary according to payer. At the end of this evaluation, the PBMs create a "formulary." This formulary is 
simply a list of medications for which the PBM will pay. Eveiy medication on the market has a status within the formulary: 
preferred, approved, approved with prior authorization by the payer, available only as a generic, and not approved 

The PBMs communicate this formulary to physicians by mailing them binders with the inf ormarion every three to six months. 
Each plan has its own formulary so a physician may receive as many as 100 different booklets, though 20-30 is more typical. 
The content of the formulary is reinforced by a PBM "detail" force which visits the physician periodically. 

PBMs typically enforce the formulary at the pharmacy. When a patient submits a prescription, the phannadst enters into an on- 
line system which checks the medication against the formulary. If the medication is on-formulary, it is dispensed, generally with 
a $5-10 co-pay. If it is off-formulary and a generic substitute has not been authorized, the patient either pays out of pocket or 
the pharmacist calls the doctor's office to request an alternative. This process can take more than an hour, requiring the patient 
to either wait in the pharmacy or return at a later point. 

PBMs exist to manage and enforce these formularies. They are seeking ways to increase physician compliance without incurring 
significant financial and political costs. Mailing the binders and using detail forces are quite expensive. Rejecung prescriptions 
the pharmacy level engenders significant animosity among the physician community and does litde to encourage higher 
impliance. The fr\istration felt by patients and physicians has been communicated to legislauve bodies at the state and Federal 
levels resulting in the pnDposal and passage of laws restricting PBMs' ability to enforce their formularies. For example, 
seventeen states are currently considering bills that would "weaken the effectiveness of drug formularies" by requiring formulary 
coverage where physicians consider it "medically necessary." California recently ordered five HMOs to keep fourteen drugs on 
their formulary. PBMs. consequently, are looking for technology at the point-of-care to help reduce their cost of operations and 
minimize the burden their formularies impose on physicians and patients. 
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Customers: Pharmaceutical Companies 

The phannaceuiicJ industry in the United States is enormous and profitable. Industry sales last year exceeded $ 106 biUion 
^ch represented a 16% one-year mcrease and a 15% two-year increase. 

Market Size and Trends 

These revenues result largely from prescriptions written by physicians. Interestingly, the distribution of the value of physicians 
to pharmaceutical companies is highly skewed Top decile physicians can generate over $ 100,000 per year m revenue and 
$90,000 in profit for an indhddual pharmaceutical company; mid-decile phyridans. by contrast, are much less valuable to the 
industry, generating a fraction of the revenue. 

Key Trends in U.S. Pharmaceuticals 

As industryrevenues have grown, so has the introduction of newproducts. mile there has been much innovation, many f 
thesenewmedicationsarenothingmorethan "me too" drugs with litde difference from the other di^ b the same 
therapeutic categoiy. The pharmaceutical industry is highly leveraged operarionally. Most research and development 
expenditures are fixedandsunk. Manufacturing, however, has minimal fixed costs. The result is that pharmaceuucal 
companies operate with large gross margins - any incremental sale falls largely to the bottom line. The result is an mtense 
pressure to increase sales . to capture market share at almost any cost. Consequently, pharmaceutical compames spend an 
extraordinary amount of money on mari«=ting, paiticularfy to physicians, to accentuate the minimal differences between 
medications. 
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Critical Barriers to Mariteting Success 

In spending money to move share, pharmaceutical companies face two problems that money alone in the highly-regulated 
health care mdustiy cannot solve: physicians and insurance companies. 

In health care, perhaps more than any other industry, the end user has Utde influence on the purchasing decision. Ethical drug 
selection remains to a large extent the domain of the physician. Consequently, pharmaceutical companies spend an mordinate 



* Volpe, Welte and Co.. Healthcare Information Systems Report, December I 
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Status of Pharmaceutical Relationship 

. InitialMeeungswithPWandWamer-I^benconfirmedsig^^^ 
. Awaiting complecion of piot studies for further maiWg efforts 

"r:.™:"rM_»c,»,s..o.e„er,. ,...PBM...S..M.n,.ea. ^.se 

. InqjrovedFonnulary Compliance 

New channel for formulary data direcdy into the physician's shin pocket 
Targets top prescribers ^o control majority of prescription volume 
Inexpensive, rapid updates provide greater flexibility in contracting 

script tracking, instant messaging and much more) 
. Ease Patient, Pharajadst, and Regulatory Frustrations . . . u i „^ 

confrontation of off-formulaiy prescriptions 

. Develop Rapport -with Physicians 

Assist physicians in dealing with multiple plans 

Be viewed as sympathetic to pby^cians' need for administrative support 



Status of relationship with PBMs 





ePhysician 


irnairrunio 


Manz^rrmz ! Dr. Stuart Weisman, CEO 

j Former gastroenterologisL First- time 

j entrepreneur. 


David Levison, CEO 

Former CEO of Oncare, $1.2 B specialty 

practice management company. 


\ 


Seed round in Slimmer of 1998. Qosed 
Benchmark/Sierra "big" round last month. 


Kleiner and Mayfield are "committed." 
Rumored to be closing first round this week. 


Band 


David Beime, Charlie McCall, Petri Vainio. 
Stuart Weisman 


Urxknown. Brook Byers and Russell riirscfa 
cited as "key players." 


# Errployees 


-^0 fuD-time 


10-15, nearly all part-time 


Stage (f 
Prxxiua 
Devdoprrent 


CrO and Scient team hired in October. 
Ready to sh^ product "soon." Reportedly, 
no business development work done as yet 
with PBMs, Pharma, or Palm- Small scale 
pilot program in place. 


Less focussed on Palm platform. Rumored 
to be "waiting for technology^, i.e. wireless 
PDAs to develop further. Prototype models 
include hardware add-on for dictation. 


CarvPnxIua 
Design 


Electronic Prescription Ordering integrated 
w/ decision support. Cairns to include 
integrated patient data, insurer data, and 
rlinral information. Method of network 
commimication unknown. Presumably this 
must be HotSync or HL 


Electronic Prescription Ordering integrated 
w/ decision support and integrated 
paucnt/ uisiircr/ l-iuul^ uaui. iyiAy jj.it-n-u.it. 

dictauon. Plans to support multiple 
platforms. 



Winning the Landgrab: nCirde Advantages 

Despite the formidable competidon in this space, nCirde's simpUfied business approach has several advantages 
key constituents. Sunmiarized briefly, they are as follows: 



Sofmm Saks to Physicians 

Develop and seU additional clinical oriented apps to user base (e.g.. CME on-line. Web scheduling, simple EMRs. etc.). A 
relatively small revenue opportunity, but will insure greater usage by physicians and result in additional adverusmg revenue 



MARKETING PLAN 



Overall Marketing Strategy , r ^ a 

Research mark«ing efforts helped identify not only the appUcation set but the appropriate platform. Focus groups and one-on- 
one interviews ^ physician demonstrated a unanimous preference of the Palm device over equivalent Windows CE devrces. 
Ourresearchwas confirmed by data received from Pakn Computing. The PalmPUot is #1 consumer electronics launch m 
history Cm terms of unit sales growth). Accordmg to a Heahheon survey of 100.000 physicians, eighty-five percent of physioans 
have Internet access. Sbcty-three percent use email daily. Several sites, like Medscape and Physician's On-Line already boast 
over 600.000 members. Pilot Palm programs already in place at Massachusetts General and other sites. 



Healthcare is now the second-leading industry in terms of Palm usage 

Industry . -2^ 

Technology 20.4 
Healthcare 9.7 
Financial Services 8.2 
Communications 6.0 



Pricing . 

n,e pQD will inidally be priced at $700 initially and decline over three years to approximately $300. We expea to be able to 

leveragetheneedofeachpharmaceuticalcompanyforthefirstmoveradvantagetoextraaapricepremium mrtralfy. As 

competition develops, downward pricing pressure will nanrrally occur. In order to maintain our preeminent market share and 
sustain our non-hardware revenue stream, we will be willing to compete on price. 

Sales Tactics . 
The sales process with the large pharmaceutical companies is expeaed to be challenging. Most companies have a man« 
organization strucmre. Our initiative is sufficiently costly to require buy-in across multiple produa lines. Wewdluseour 
extended network of contacts to gain access to the pharmaceutical companies at the VP level and above. We will offer our 
shrink-wrappedproduatoallthemaiorcompaniesintheindustryatonce. The intent is to minimize the chance of a 
phamiaceutical company developing this on its own. There is a significant first-mover advantage; any company which wished 
to invest the time to develop its own produa will be several months behind nCirde and will reach the market later, suffenng 
substantial consequences. 



Service and Warranty Policies 



Keep abreast of FDA Alerts, article reprints, and events with personalized messaging options. 



Internet Onduit and Database 

Viayourweb-enabledPCorMac pQD automatically downloads updated data and messages. 

New Products wn^n u j u 

The pQD will be ported to the Palm Vn later this year to provide wireless access to medical databases. While these databases 
are not yet folly populated and the infrastructure is still immature, it is nCirde's plan to develop appUcarions in advance of the 
fuU development of these components. The new product will provide: 

• Simplified medical records 

• Prescription order entry 
Hospital-based order entry 

Results viewing (labs, path reports, etc) 
. Reference material access (e.g. Clinical Pearls, Protocols) 

Proprietary Issues 

Much of the data in phase I is in the pubUc domain. Nevertheless, Ucensing proprietary pubUcaiions will substantially facilitate 
its incorporation mto thepQD. 



MA>aJFACTURING AND OPERATIONS PLAN 



MmanufaccuimgwflloccuraiPalmComputmg. We wfll take possession of customized hardware/software bundles with 
customized packaging. All pQDs will be identicaL Personalization for the individual physician Ci-e. selection of specific plans) 
■will be done -wither by the physicians or the drug rep. 



MANAGEMENT TEAM 



Organization 

nCirde Communicadons is organized as a C Corporation. 



Key Management Personnel 

nCirdewasfoundedbyJeffTangneyandRichardFiedotin. They cu^ntly manage all operations of the entity. Uponouts.de 
funding, a search will commence for a CEO. The ideal candidate has experience scaling up a high-tech start-up. He or she 
must also exhibit unquestioned integrity and an ability to inspire an organization to achieve greatness. Jeff and Richard wJl 
remain as Vice-Presidents of Business Development and Marketing, respeaively. 

Additional personnel have been identified for produa management, engineering, and operations. 



EXHIBIT B 
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